
I!^ Government of Western Australia
Department of Agriculture and Food

16 December 2014

Hon Kate Doust MLC
Chair

Standing Committee on Uniform Legislation and Stat t R
Legislative Council
Parliament House
PERTH WA 6000

Dear Ms Do ust

SUBMISSIONO OGY(WESTERNAUSTRALiA)BILL20,4-

Thank you for your letter of 28 November 2014 't'
2014"may impactUPOnthesoverejnt andj " ern Ustall^)Bill
WesternAustrajja" P OeParliamentof

A reference to the Parliamenta sov
thatthe State Parliament Can makeorrepealan I I h P'Cipa

right to set aside or overrule an Act of that Pantam t.

The law-making power of the State Parliament is sub'e tt th
section 730ftheConstitutionAot78990ntheamendment f " '
to section 109 of the Commonwealth Constitution' A d f
matt "f h VerarCingpowertomakelawsonanysubjeCt
principalisaffirmedintheAUStrafiaAct7986(Commonwealth)3 's
The purpose of the Gene Technology (Western Australia) BIW 2074
ensure a consistentnationalapproachtothe regulation of t'
theState, " .fth OnWea GeneTechnologylawsaslawsof

of er instruments, as ifthey were subsidiary legislation f th

The Billwillrepealthe current Gene Techno/o Act2006 h'
consistent national approach to the regulation of GM b th
provisionsinpreciselythesametermsastheCommonw IthA , ,allingtokeepupwithamendmentsmadetotheComm I ' ' '
time, inconsistentwiththem , me, over
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Seation 1.09 provides that "When a law of a State is incons' t
ommonwealth, the latter shall prevail, and the former h 11,

inconsistency, be invalid".
Constitution Act 1889 section 2(I).
Section 2(2)
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The approachtaken" "I' Ithasbeensuggestedthough, thatChievingthepurposeofnationallyconsistentlaWS- h State
this approach somehow represents an abroga'
Parliament.

'SCOnceived. In no sense does the Billrepresen a y '
Thisconcernl' Rther, it representstheexerciseofthose

sible. It does riotinvolveanyrestrictionwhatsoeveron, ,
exercise of those powers to repea or ame

rider the current approach, the State retains u po

o IVeg 'liremainconsistentUnleSSandUntilanydesiredchang

made to the State laws. This is despite there being
should be so.

of

TheDepartmen g djttachthecommentsheprovided.

Thank you again forthe opportunity to address t is iss
Yours sincerely

2

I. .,.,.^
Rob elane
DIRECTORGENERAL
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Ms KatyAshfonti
Pmcipal Legal Officer
Corporate Strategy and Operations
Depamiient of Agriculture andFood

Your ref
OUTref

Geme Technology (,,"ester","sir"lid Bill20Z4- Subminssiom to Standing Conmiiittee
on Uniform Legislatiom and Statutes Review

InnderstandthatyourDirector General has beeninvited to make a subnxissionto the
Comumttee on "whether the clauses of the Billmayimpactuponthe sovereignty and law
making powers of the Parliament'. IProvide some comments to assist you in the preparation
of that subrntssion.

PCO 1310/569-02

The primary restriction on the WAParliQmenttslegis/alive capacity

The firstpointto make is that the pmnaryrestrictionon theWAParliament'SIGgislative
capacity mrelationto theregulation of dealings in GMOsisthe factthatthe Conmnonwealth
has enacted the Gene Technology, 4ct2000 (Cth)(the COM", onwe"Ith, ICt).

The ConrrnonwealthAct, relying on constittitionalpowers cumently available to the
Cornmonwealth, alreadyregulatesmost dealings in GMOs in the State'. Only a small
proportion of dealings in GMOs can be regulated by the State (seetheReport of the Review
of the Act, June2012, GregCalcuttAM SC).

Legal or corrstitt, 11'0nolrestrictions

15 Decernber2014

Enacting the Gene Technology orestoniAustralia) Act (the 1744ct) does not, in alegalor
constitutionalsense, restrict the legislative capacity of the WA Parliament.

While section6 of theWAActwillapplytheGene TechnologyLawsof the Commonwealth
in armirinig fonn', therewillbeno legal or constitutional restriction on the WAParliament's

' Under s. 109 of the Constitution (Cth), the Commonwealth Act prevails over any State law to the extent of any
inconsistency. Section 16 of the Commonwealth Act provides that the operation of State laws is riot excluded by
the Commonwealth Act, to the extent to which the State laws can operate concurrently with the Commonwealth
Act. The State's capacity to enact laws on this matter is limited to ones that can operate concurrently with the
Commonwealth Act

Ireferto Actratherthan Bill since we are discussing the consequences of enacting the Bill
i. e. as in force from time to time.
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capacity to makelaws with respectto theregulation of dealings in GMOs arising from the
enacimeiit of the WA Act in that fonn.

1'116 WA Parliament will retain itslegal and constitutional autonomytlirougliits capacity to:
. repeal theWAAct;
. modify the applied law resulting from theenacimentofttieWAActormakeother

laws with respectto theregulation of dealings in GMOs, subjectto the existing
restrictions on theWA Parliament's capacity referred to above.

Inotethatother States have frequently applied laws, either of the Commonwealth or another
State, in arm^Igfonn, without apparentlegalor constitutional impediment.

Apoliq? orpoliticalissue

While enacting alawthat applies the law of anotherjurisdiction in arm^Ig fomidoes not,
of itself, restricttheWAParliament's capacity to makelaws, doing so may imposepractical
orpoliticallirnttations on theWA Parliament's capacity to repeal that law or onact other laws
on the samematter

The question becomes, Ittxink, whether it is in WA's interests in aparticular case to do so. I
trimk that his is the real issue here, althougliit is often preserited as a legal or constitutional
Issue.

The Report of the Review of the Act argues persuasiveIythatinthis case it is appropriate to
do so.

Further, I calmotsee that the practical orpoliticalliinttations are any different to those arising
from enacting an "ordinary' WAlaw on the matter.

Previous qpp/Itotioirs of tows in a running/brm

The WAParliamenthas on previous occasions applied alaw of anotherjurisdiction in a
uniting Ibnn. Forexample:

. the, 4gric"/turdlond Paten'nan) Chemicals (lyesiern, 4ttsiroliq), 4ct 1995, see s. 5
which applies the Agricultural and Veterinary Chadcals Code set out intrie
Agricultural grid retortnoiy Chemicq/s Coderlct 1994 (Cth);

. the, 4ssocz'onom/ncoi;Dorqiion/ICJ 1987, see s. 30(4) which applies Parts 5.4 to 5.8
(on winding up) of the Coworutionsrlct2001(Cum;

. the Coinpetiizbn Policy Re:/'orm (lyestern, 4ttstro/ia), 4ct 1996, see s. 4 which applies
the Competition Code set outinPartl of the Scheduleto the TradePraciices
,ICJ 1974 (Cth)';

. the New Tax system PriceE, ;pionation Code (lyestenirlttstrolto)Adj999, see s. 4
which applies the New Tax SysternPriceExploitation Code set outin Part2 of the
Scheduleto the TradePracticesrlct1974 (Cth)t

' Now cited asthe Coin etitibn and ConsumerAct20fO Cth
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. the Co-operativeSACt2009which, under manyprovisions, apphesprovisions of the
Corporations, ct 2001 (Cth), e. g. s. 141, 213, 214, 250, 251, 254, 316, 323, 337,
344, 387.

This listis not exhaustive.

It is also quite common for Acts andregulations to applyWAlegislation or other
instruments in anmuting fonn. For example, it is quite cornnion to regulate techntcalmatters
by reference to standards published by Standards Australia, and often enougli, in aruiiiinig
fomi.

Pressurejbra reformlof'power

minanyinstances the impetus for legislation that is urnfonn across the Australian
jurisdictions comes from theregulatedindustry, manumber of cases, the onaciment of
Timor orstand-alone legislation byWAhas not worked. The WAlegislation has become
out-of-date, causing realpracticalproblerns for regulators and the regulated industry. The
approachinthe Billavoidstheseproblerns

Ifuiiifonn legislation calmotbemadeto workbythe States involved filerIthepressure for a
ref^ITalof legislative power by the States to the Coriumonwealthincreases. Theregulation of
credit iS a Case tripoint5.

From the point of view oftheWAParliament, ariapplied law approach is, Isuggest, abetter
outcomethan areforralofpowerto the Conmnonwealth. By that lineari, eventhougliWA
may apply the law of another jurisdiction, the WA Parliament will retalrigi'eater practical
and legal capacity to repeal ormodifythe applied lawbecausettie applied law is WA State
law.

Comparethisto theresultofarefierralofState legislative power to the Coriumonwealth. The
result of the Commonwealth's exercise of that power is Commonwealth legislation that
applies in the State with the restrictions onWA legislative power that attend Commonwealth
legislation. Further, while the State may retain the fomial capacity to withdraw its referral, it
seams to me that withdrawing areferralofpoweris evenlesslikelythatrepealing a State Act
that applies another jinsdiction's law

Conclusion

Ihope that these comments assist. Iflegal advice is required in relation to this matter, either
concerning the constitutional restrictions on theWA Parliament'slegislative capacity or on
the bestlegalpolicyposition for the State, then Isuggestthatyou seek that advice from the
Solicitor General.

RogerJacobs

' See the Credrt Commonwealth Powers Act2070

Sin33\C:\Users'mesiti^ppData\Local\Microsoft\Windous\Temporary
Internet Files\Content. Outiook\6C31LG3R\DGC 140408P-Memo re
submission to Committee. docx

Page 30f4



AssistantParmamemtary Counsel
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